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Nat. Bank v. Anglo-American P. & P. Co., 117 111. 100; Merchants Nat. 
Bank v. Goodman, 109 Pa. 422; German Nat. Bank v. Burns, 12 Colo. 539; 
Western Wheeled Scraper Co. v. Sadilek, 50 Neb. 105; Wagner v. Crook, 
167 Pa. 259; Contra, Indig v. City Bank, 80 N. Y. 100. For further discus- 
sion, see 4 Michigan Law Review, p. 226, and 34 Am. Dec. 307, Note. 
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Reasonable Regulation of Primary Elections. — Primary election laws 
are gradually coming into more general existence, and are bound to raise 
many more or less interesting issues for the courts to pass upon. An 
important decision has just been rendered by the Supreme Court of Minne- 
sota, in State ex rel Thompson v. Scott, 108 N. W. Rep. 828, upon the power 
of the state legislature to require the payment of a fee upon the filing of 
papers for nomination at the primary election, and the court held such a 
requirement to be a reasonable regulation and constitutional. 

The Minnesota statute (§ 184, Rev. Laws, 1905), provides that any person 
eligible and desirous of having his name placed upon the primary election 
ballot as a candidate for any public office shall file his affidavit with the Secre- 
tary of State, when to be voted for in more than one county, and with the 
county auditor when to be voted for in a single county, and if the office be 
one for which pecuniary compensation is provided, upon the payment of a 
fee of $20 to the Secretary of State when filed with him, and $10 to the 
county auditor when filed with him, such officer shall then place the nominee's 
name upon the primary election ballot. 

Sec. 1, Art. 9 of the Constitution provides for uniformity and equality of 
taxation, and sec. 17, Art. 1 of the Constitution, that no amount of property 
shall ever be required as a qualification for any office of public trust. 

The relator claims that the filing fee bears no relation to the emolument 
of the office, cost of filing or cost or expenses of the election, and that its 
requirement is an unwarranted interference with the right of the voter, and 
if intended as a regulation, it is arbitrary, unreasonable, and void, ignoring 
the principles of equality and uniformity. 

Upon the face of it these arguments would seem to be convincing, and 
upon a close examination of People v. Board of Election Commissioners of 
Chicago, 221 111. 9, 77 N. E. 321 (1905), and State v. Drexel (Nebr.), 105 
N. W., 174 (1905), both cited in the opinion of the principal case, one is put 
to task to accept the distinctions between them and this case, maintained by 
the Minnesota court to exist. No doubt is entertained as to the power of 
the legislature to adopt some reasonable means to control and regulate 
primary elections. But if elections must be free to all who are qualified to 
participate in them, is it not also a maxim of democracy that the elector may 
have the right and opportunity to vote for whomsoever he wishes? This 
much admittedly true, can a man otherwise qualified than by failing or 
refusing to pay a fee, be refused to have his name placed upon the ballot? 
The case is novel in that it is new. Primary election laws are of compara- 
tively recent origin, and only the principal case and the Nebraska and Illinois 
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cases, supra, directly in point, have been found, and the two latter are cited 
in the former. 

In the Illinois case was involved a sort of graduated fee system, extending 
from $100 for governor, United States senator and congressman, down to 
$25 for a Chicago alderman. It was there held an arbitrary exaction of 
fees, bearing no relation to the services in filing of papers or expenses of the 
election; that it made ability and willingness to pay the test of qualification, 
and of the right to choose one for office. The Minnesota court sees in the 
Illinois case recognition of the principle that some reasonable means might 
be adopted, and distinguishes its own case as one of degree or amount and 
thus reasonable, saying that the Illinois act seemed to have its fee correspond 
with the importance of the office from the standpoint of emoluments. But 
in disposing of its case, the Illinois court says, "Every eligible person has a 
right to run for public office, without being subject to arbitrary or unreason- 
able burdens. The voters have a right to choose any eligible person, and 
he owes a duty to the public to qualify and serve." Further, explaining its 
meaning, the same court said, "Reasonable regulations, such as a petition 
from a proper percentage of voters, * * * or other reasonable restrictions 
or conditions may be imposed, * * * but there can be no discrimination 
between candidates based on the ground that one has money to pay for the 
privilege of being a candidate and chooses to pay, and another who has not 
the means or is unwilling to buy the privilege." Could that court have used 
stronger words? It creates in one's mind a doubt whether the Illinois court 
would have upheld even a lesser fee. 

The Nebraska case is full as clear. In that case the fee required was one 
per cent of the emoluments of the office for the term which the candidate, if 
elected, would serve. In ruling against the law, that court said: "To say 
that the voters are free to exercise the elective franchise at a general election 
for nominees in the choice of which unwarranted restrictions and hindrances 
were interposed, would be a hollow mockery." 

Both the Nebraska and the Illinois courts say that under these laws the 
plain intent of the legislature, apparent on the face of the acts, is that no one 
shall be voted for at the primary election except those who have contributed 
the cash to the public treasury. In the Illinois case, the court said, "The 
provision by which the candidates are required to buy their way to office are 
an unwarranted hindrance and impediment to the rights of the candidates 
and voters alike." 

In distinguishing the principal case from the Nebraska case, the Minne- 
sota court says, "The court [Nebraska], however, noted the distinction 
between such arbitrary measures and provisions amounting to only reasonable 
regulations." The following are the words of the Nebraska court, "It by no 
means follows that reasonable provisions may not be made. * * *, as 
for instance, by requiring a petition by a stated percentage of the voters of 
the party." Continuing, the same court says, "It is at once apparent that the 
conditions imposed with reference to a 'filing fee' most seriously interfere 
with the right of the electorate to freely choose from among those eligible 
to office, whomsoever they may desire, and this for the reasons given 
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amounts to an unwarranted hindrance and impediment to the free exercise 
of the elective franchise." 

Surely, then, the Nebraska court does not leave much room for inti- 
mation as to its meaning. It would be interesting to know what both the 
Illinois and the Nebraska courts would decide on a lesser fee. 

We may find many cases bearing upon, but not touching squarely, the 
point at issue. For instance, in Bradley v. Clark, 133 Cal. 196, it was held 
that the requirement of the taking of an oath by the successful candidate, as 
to the amount of his campaign expenditures as a prerequisite of his right to 
take office, under the "Purity Election Act," of 1893, was unconstitutional. 
Likewise in Dapper v. Smith, 138 Mich. 104, under the act of 1903, the 
requirement that before the name of any candidate shall be placed on the 
primary ballot, he shall on oath declare it to be his purpose to become such 
candidate, was held unconstitutional, in that the Constitution shall prescribe 
the oath that shall be taken by public officers, and that none other shall be 
required as a qualification for any office. These cases are cited here only 
to emphasize the fact that the right of candidates and voters alike have been 
jealously guarded by eminent courts. It is not deemed pertinent to cite 
more cases along this line as they do not throw any direct light upon the 
question of a "filing fee." 

Nor must one become confused in distinguishing the cases under discus- 
sion from the existence of the custom among political parties, that the suc- 
cessful candidates, after having been nominated for public offices are assessed 
by the political party committee a stated amount, as a contribution to the 
political campaign fund, which is customary and not statutory. 

It would seem then that the court in the principal case has given us the 
basis of its ruling when it says, "What is a reasonable restriction upon the 
right to stand for office is a matter of opinion." The court admits that its 
law has not based its fee on the cost of filing papers, or expense of election, 
when it says, "The amount should be fixed at a point which would not impose 
a hardship upon any persons for whom there may be any considerable desire 
to vote at a nominating election, and yet enough to prevent a wholesale 
filing of petitions;" then saying, after stating that "the fee has no appreci- 
able relation to the income" * * * "it may have some relation to the 
amount of expense incurred ," — And we may add,— "And it may not." 

At the close of the principal case is this statement, "The law very wisely 
assumes that any candidate who is proper material to stand as such before 
the people for any public office requiring a fee of $10 or $20 will find no 
difficulty in raising the amount." A fortiori, the people may not say who is 
proper material for their public offices, and the payment of a fee is a qualifi- 
fication. We are unable to distinguish between the three cases noted, except- 
ing as to degree or amount. A fee is a fee, and the difference between a 
$100 fee in Illinois, a one per cent of the emolument fee in Nebraska, and 
a $20 fee in Minnesota; is computed in dollars and cents, and not in 
principle. w - B - C - 



